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A patient's malpractice claim against a doctor was barred by the statute of limitations. The patient timely 

filed a petition within the statute of limitations that was later dismissed for failure to prosecute and the 

statute of limitations was not extended. Further, the patient did request or receive the superior court's 

permission to re-file the dismissed action. A.R.S. § 12-504. 

 

Appeal from the Superior Court in Maricopa County; Cause No. CV2005-011162, CV2001-009785; The 

Honorable Richard J. Trujillo, Judge, The Honorable Robert E. Miles, Judge. AFFIRMED IN PART/REVERSED 

IN PART. 
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JOHNSEN, Judge. 

 

*1 ¶ 1 In this consolidated appeal, William and Myra Barber (collectively “Barber”) appeal the superior 

court's dismissal of their 2005 complaint against Donald Nelson, D.C. and Nelson Chiropractic (collectively 

“Nelson”), and Nelson appeals the superior court's order vacating the dismissal of Barber's 2001 complaint 

against him. For the reasons stated below, we affirm the dismissal of the 2005 complaint and reverse the 

order vacating the dismissal of the 2001 complaint. 

 

FACTUAL AND PROCEDURAL HISTORY 

 

¶ 2 On June 6, 2001, Barber filed a medical malpractice complaint against Nelson (the “2001 Action”). 

On May 1, 2002, Nelson served notice that he had filed a voluntary petition for Chapter 11 bankruptcy and 

that the negligence action therefore was subject to an automatic stay. On June 10, 2002, the superior court 

issued an order (the “June 10 Order”) placing the action on the Inactive Calendar and informing the parties 

that the matter would be dismissed on December 6, 2002, unless by then Barber demonstrated (1) he had 

moved to lift the stay, (2) he sought to pursue his claims in bankruptcy court, (3) he obtained severance of 

the claims against Nelson from the claims against other parties or (4) there was a reasonable basis for 

continuance on the inactive calendar. In what Barber has since acknowledged was a deliberate strategy 

based on his hope that his claim would not be discharged in the bankruptcy, he failed to take any of the 

specified actions. Accordingly, the superior court dismissed the 2001 Action on January 22, 2003. 

 

¶ 3 On July 14, 2003, while the bankruptcy stay was still in effect, Barber re-filed his complaint against 

Nelson (the “2003 Action”). On November 24, 2003, Nelson moved to dismiss the complaint, arguing it was 

void because it was filed in violation of the automatic stay. Nelson also argued that the negligence claim 

was barred by limitations. Rather than rule on Nelson's motion to dismiss, the superior court placed the 

2003 Action on the Inactive Calendar. In language identical to the June 10 Order entered in the 2001 

Action, the court ordered that unless Barber acted, the complaint in the 2003 Action would be dismissed on 

October 18, 2004. On October 29, 2004, Nelson's bankruptcy was dismissed.FN1 Although Barber asserts he 

had been monitoring the bankruptcy for many years, he contends he did not learn of the bankruptcy 

dismissal until January 2005. 

 

FN1. Six days later, Barber filed a motion in the bankruptcy court for relief from the automatic 

stay. 

 

 

¶ 4 On March 2, 2005, Nelson again moved to dismiss the 2003 Action. On June 22, 2005, the superior 

court dismissed the complaint as void under federal law because it had been filed in violation of the 

bankruptcy stay. The court also denied Barber's request for relief from the dismissal of the 2001 Action 

pursuant to Arizona Rule of Civil Procedure (“Rule”) 60(c), stating, “That motion must be heard by the judge 

assigned to that case, and this order is without prejudice to Plaintiff's right to pursue such relief in the 

assigned division.” 

 

*2 ¶ 5 On July 13, 2005, Barber filed a third complaint against Nelson (the “2005 Action”). Nelson 

moved to dismiss on the grounds of res judicata, citing the dismissal of the 2003 Action. The superior court 

denied the motion to dismiss, holding that the dismissal of the 2003 Action on voidness grounds lacked res 

judicata effect because it did not constitute an adjudication on the merits. 

 

¶ 6 Nelson moved for reconsideration, arguing that the 2005 Action should be dismissed because it was 

barred by timely filed because the 2003 Action tolled limitations and, in the alternative, that equitable 

doctrines either tolled the running of the statute or otherwise barred Nelson from asserting a limitations 

defense. 

 

¶ 7 The court granted the motion to reconsider and dismissed the 2005 Action, finding that limitations 

expired during Nelson's bankruptcy and the complaint was not timely filed. It held the 2003 Action did not 

toll limitations because it was void and that Barber failed to provide facts sufficient to support his argument 

that the limitations period was equitably tolled. Barber filed a motion for a new trial and for reconsideration, 

which the superior court denied. On February 14, 2007, Barber filed a timely notice of appeal (the “First 

Appeal”). 

 

¶ 8 Shortly thereafter, on March 30, 2007, Barber moved to vacate the judgment of dismissal in the 

2001 Action pursuant to Rule 60(c).FN2 He argued that the judgment of dismissal was void and, in the 
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alternative, extraordinary circumstances justified relief from the judgment. The superior court granted 

the motion, finding that the order dismissing the 2001 Action violated the bankruptcy stay and that the 

circumstances of the case were extraordinary and warranted relief. Nelson moved for reconsideration, which 

the court denied, and then timely appealed (the “Second Appeal”). 

 

FN2. At the same time, Barber replaced his original counsel with the counsel that currently 

represents him on appeal. 

 

 

¶ 9 We have jurisdiction of these consolidated appeals pursuant to Arizona Revised Statutes (“A.R.S.”) 

section 12-2101(A), (C), (F)(1) (2003).FN3 

 

FN3. Although this statute was amended after the relevant date, the revisions are immaterial 

to the disposition of this appeal. Thus, we cite to the current published version of the statute. 

 

 

DISCUSSION 

 

A. The First Appeal. 

 

1. The statute of limitations and A.R.S. § 12-504. 

 

 

a. Barber's arguments and the superior court's ruling. 

 

¶ 10 In his response to Nelson's Motion to Dismiss the 2005 Action, Barber argued that pursuant to 11 

U.S.C. § 108(c) (West 2004), the limitations period governing his claim was extended to the later of (1) 30 

days after notice of the termination of the bankruptcy or (2) the date of the dismissal of the bankruptcy 

action, extended by any time remaining on the statute of limitations as of the filing of his first complaint. 

Barber argued that because at least eight months of limitations remained when he filed the 2001 Action, the 

2005 Action was timely because it was filed within eight months of the bankruptcy dismissal. In addition, 

Barber argued the filing of the 2003 Action suspended the running of the statute of limitations, which did 

not resume until the 2003 Action was dismissed. 

 

*3 ¶ 11 The superior court rejected these arguments, stating: 

 

Mr. Barber alleges he was injured by Defendants on February 9, 2000. Thus, the statute of limitations 

expired on or about February 9, 2002.... This action was filed on July 14, 2005. However, Defendants filed 

for bankruptcy in January, 2002. As a result, pursuant to 11 U.S.C. § 108(c), the statute of limitations 

period on a claim against Defendants would not expire “until the later of (1) the end of such period, 

including any suspension of such period occurring on or after the commencement of the case; or (2) 30 

days after notice of the termination or expiration of the [automatic bankruptcy] stay ... with respect to 

such claim.” 

 

The bankruptcy was dismissed on October 29, 2004, and Plaintiffs' counsel acknowledges he learned of 

the dismissal of Defendants' bankruptcy (and, therefore, expiration of the stay) no later than January, 

2005. Because this action was not filed until July, 2005, the 30-day period of 11 U.S.C. § 108(c)(2) 

provides no assistance to Plaintiffs. Thus, this action can only survive dismissal if the two-year statute was 

suspended “on or after the commencement of the [bankruptcy] case.” 

 

Plaintiffs argue that the filing of the previous suits against Defendants tolled (suspended) the statute of 

limitations. However, the first suit was dismissed on January 22, 2003, when Plaintiffs did not comply with 

this Court's orders regarding prosecution of the case. Assuming that suit suspended the statute for the 

period prior to dismissal, the statute would have run approximately nine months thereafter, in October, 

2003. While the second case was filed in July, 2003, that action was “void,” i.e., without effect. As a 

result, that second filing had no effect on the running of the statute of limitations. 

 

¶ 12 On appeal, we review the superior court's dismissal based on the statute of limitations de novo. 

Andrews v. Eddie's Place, Inc., 199 Ariz. 240, 241, ¶ 1, 16 P.3d 801, 802 (App.2000). 

 

b. The 2005 Action was barred by limitations and was not saved by A.R.S. § 12-504. 
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¶ 13 Actions for personal injuries, including medical malpractice, must be brought within two years of 

when “the plaintiff knows or with reasonable diligence should know the facts underlying the cause [of 

action].” Doe v. Roe, 191 Ariz. 313, 322, ¶ 29, 955 P.2d 951, 960 (1998); A.R.S. § 12-542(1) (2003). 

During motion practice in the superior court, Barber asserted that “almost nine months” remained on the 

limitations period when he filed the 2001 Action. Accepting Barber's assertion for purposes of argument, 

limitations on his negligence claim against Nelson would have run on March 6, 2002. The 2003 Action was 

not filed until July 14, 2003, more than a year later. The 2005 Action, of course, was filed two years after 

that. 

 

¶ 14 On appeal, Barber first asserts that the filing of the 2001 Action served to suspend the running of 

the limitations period, such that when the 2001 Action was dismissed, an additional nine months remained 

in which to file the 2003 Action. The logic of this argument presumably also would compel the conclusion 

that when the 2003 Action was dismissed, Barber had an additional three months in which to file the 2005 

Action. 

 

*4 ¶ 15 Barber's argument is based solely on a passage from City of Tucson v. Clear Channel Outdoor, 

Inc., 209 Ariz. 544, 105 P.3d 1163 (2005), which states, “In Arizona, a statute of limitations is tolled when 

a suit is commenced.” Id. at 548, ¶ 14, 105 P.3d at 1167. Read in context, however, the quoted language 

does not stand for the proposition that the filing of a lawsuit suspends the statute of limitations for the 

duration of the case. Instead, the passage meant only that if a complaint is filed within the limitations 

period, the lawsuit is timely. See Janson v. Christensen, 167 Ariz. 470, 473, 808 P.2d 1222, 1225 (1991) 

(discussing hypothetical scenarios in which although a complaint is timely when brought, limitations runs 

while the litigation is pending). 

 

¶ 16 Barber also argues that successive applications of the Arizona savings statute, A.R.S. § 12-504 

(2003), render his 2005 Action timely. Section 12-504(A) serves to extend the statute of limitations in 

certain actions, and provides: 

 

If an action is commenced within the time limited for the action, and the action is terminated in any 

manner other than by abatement, voluntary dismissal, dismissal for lack of prosecution or a final 

judgment on the merits, the plaintiff ... may commence a new action for the same cause after the 

expiration of the time so limited and within six months after such termination. If an action timely 

commenced is terminated by abatement, voluntary dismissal by order of the court or dismissal for lack of 

prosecution, the court in its discretion may provide a period for commencement of a new action for the 

same cause, although the time otherwise limited for commencement has expired. Such period shall not 

exceed six months from the date of termination. 

 

¶ 17 Barber's 2003 Action was filed within six months after the dismissal of the 2001 Action. As Nelson 

correctly argues, however, the automatic six-month extension provided by A.R.S. § 12-504 was not 

available to Barber because the 2001 Action was dismissed for failure to prosecute.FN4 The statute 

automatically extends limitations by six months only when an “action is terminated in any manner other 

than by abatement, voluntary dismissal, dismissal for lack of prosecution or a final judgment on the merits.” 

A.R.S. § 12-504(A). Pursuant to the statute, because the 2001 Action was dismissed for failure to 

prosecute, Barber would have had to request and receive the superior court's permission to re-file for the 

2003 Action to be saved. Because Barber did not do so, the 2003 Action was not rendered timely by 

application of section 12-504.FN5 

 

FN4. Barber contends that we should not consider this argument because Nelson failed to raise 

it in the superior court. Barber himself, however, did not raise the applicability of A.R.S. § 12-

504 to the 2001 Action until this appeal. As the application of the statute to the facts presents 

a legal issue, we may review the issue de novo. See Schwarz v. City of Glendale, 190 Ariz. 

508, 510, 950 P.2d 167, 169 (App.1997). 

 

 

FN5. Although Barber argues on appeal that “[t]he 2001 case was not dismissed due to failure 

to prosecute,” he acknowledged in a memorandum filed in the superior court that the 2001 

Action was “inadvertently dismissed for failure to prosecute,” and the court found that his 

failure to comply with the court's orders “regarding prosecution of the” 2001 Action resulted in 

its dismissal. Barber does not argue that pursuant to section 12-504, the superior court should 

have exercised its discretion to permit re-filing even though the 2001 Action was dismissed for 

failure to prosecute. For reasons discussed more fully below, we conclude that even if Barber 

had argued that the 2003 Action was timely pursuant to the discretionary provision in section 
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12-504, no evidence would have supported the grant of such relief. See infra ¶¶ 21-28. 

 

 

2. Equitable tolling. 

¶ 18 Barber argues the superior court erred by declining to find that the statute of limitations was 

equitably tolled during the pendency of each of his lawsuits and argues that, for the purposes of equitable 

tolling, it is irrelevant whether the 2003 Action was void. In the alternative, Barber argues the superior 

court should not have ruled upon the issue of equitable tolling on a motion to dismiss. 

 

*5 ¶ 19 The superior court found that the statute of limitations was not equitably tolled under the 

circumstances of this case, stating: 

 

Plaintiffs provide no facts to support equitable tolling. Instead, they took no action to comply with this 

Court's orders regarding the effect of the bankruptcy filing (such as attempting to lift the bankruptcy stay) 

resulting in dismissal of their first suit for failure to prosecute. They then filed a second suit, again without 

having obtained relief from the bankruptcy stay, which was dismissed as void. Finally, this third suit was 

not filed until eight and one-half months after the bankruptcy was dismissed. Under these circumstances, 

the equities regarding prosecution of this case do not lie with Plaintiffs. 

 

a. Standard of review. 

¶ 20 The superior court's determination of whether to grant equitable relief typically is reviewed for an 

abuse of discretion. McCloud v. State, 217 Ariz. 82, 86-87, ¶ 10, 170 P.3d 691, 695-96 (App.2007). 

Although we have found no Arizona case discussing the standard of review for the superior court's refusal to 

apply the doctrine of equitable tolling, McCloud cited with approval a three-pronged approach in which the 

applicable standard of review depends on the precise aspect of the superior court's decision that is 

challenged. Id. Under that approach, legal conclusions are reviewed de novo; factual findings are reviewed 

for clear error; and, where the court “has understood the governing law correctly, and has based its 

decision on findings of fact which were supported by the evidence,” the court's decision is reviewed for 

abuse of discretion. Id. (quoting Belot v. Burge, 490 F.3d 201, 206-07 (2d Cir.2007)). As discussed below, 

we find the superior court's factual findings were supported by the evidence. Assuming the court correctly 

entertained the possibility that equitable tolling could apply in these circumstances, we review the superior 

court's refusal to apply the doctrine of equitable tolling for abuse of discretion. 

 

b. The superior court did not abuse its discretion in finding that the statute of limitations was not 

equitably tolled. 

¶ 21 As the party opposing a motion to dismiss based on limitations, Barber bore the burden of proving 

grounds for equitable tolling. McCloud, 217 Ariz. at 85, ¶ 8, 170 P.3d at 694. Barber's argument is premised 

on Hosogai v. Kadota, 145 Ariz. 227, 700 P.2d 1327 (1985), in which the Arizona Supreme Court held that 

limitations could be equitably tolled in the case of a lawsuit filed after the dismissal of a first complaint on 

grounds of defective service. The court held that in order for equitable tolling to apply, the original 

complaint must have been timely, the defendant must not be prejudiced in “gathering evidence” to defend 

the claim, and the plaintiff must act reasonably and in good faith in “prosecuting the first action and [with] 

diligence in filing the second action.” Id. at 233, 700 P.2d at 1333. The court noted the existence of savings 

statutes in many other states and specifically called upon the Arizona legislature to enact such a statute to 

apply to civil actions. Id. at 234, 700 P.2d at 1334. 

 

*6 ¶ 22 Section 12-504, discussed above, was the legislature's response to the court's suggestion. In a 

later case, the supreme court considered the factors that should guide a court in deciding, pursuant to that 

statute, whether to permit the re-filing of a claim that has been dismissed for lack of prosecution. Jepson v. 

New, 164 Ariz. 265, 272, 792 P.2d 728, 735 (1990). In discussing the diligence a plaintiff must show in 

seeking relief under the statute, the Jepson court quoted with approval this court's decision in Flynn v. Corn 

oyer-Hedrick Architects & Planners, Inc., 160 Ariz. 187, 192, 772 P.2d 10, 15 (App.1989): 

 

The court should ascertain whether the plaintiff acted reasonably and in good faith, whether he 

prosecuted his case diligently and vigorously, whether a procedural impediment exists which affects his 

ability to file a second action, and whether either party will be substantially prejudiced. 

 

Jepson, 164 Ariz. at 272, 792 P.2d at 735 (emphasis omitted). Speaking specifically of a situation in which, 

as here, the original complaint is dismissed for lack of prosecution, the court observed: 

 

Where an action is terminated for lack of prosecution, relief under the savings statute should only be 

granted where the plaintiff demonstrates that despite diligent pursuit of the case, it was dismissed. To 
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hold otherwise would undermine the policies the savings statute was intended to serve and emasculate 

[the inactive calendar local rule] by providing an out for litigants who, for no good reason, fail to comply 

with the rule. Where the dismissal date passes unnoticed as a result of an error which may or may not 

amount to a legal excuse under Rule 60(c), and the case is dismissed for lack of prosecution, there still 

may be sufficient grounds for relief under the savings statute particularly where the parties are engaged 

in active litigation.... Assuming the plaintiff demonstrates diligent efforts under the circumstances, relief 

under the savings statute may be warranted. 

 

Id. at 274, 792 P.2d at 737. 

 

¶ 23 Nelson argues that because the legislature responded to Hosagai with the enactment of A.R.S. § 

12-504, equitable tolling is no longer available to a plaintiff for whom that statute affords no relief. We need 

not decide that issue, however, because we conclude that even assuming the superior court had the 

discretion to equitably toll Barber's claim against Nelson, it did not abuse its discretion by declining to do so. 

We are guided in this analysis both by the general diligence requirement imposed on the plaintiff in Hogasai 

and by the fuller discussion of that requirement in Jepson. The former case, of course, dealt specifically with 

equitable tolling concepts. Moreover, although Jepson set out the circumstances under which discretionary 

relief should be available under section 12-504 rather than under general principles of equity, we believe its 

analysis applies here. 

 

¶ 24 Barber argues that having been put on notice of the timely claim against him, Nelson should not be 

able to avoid liability through procedural rules relating to his bankruptcy filing, which was dismissed without 

a discharge of Barber's claim. But Barber provided few facts to the superior court to enable it to conclude 

that he acted reasonably and prosecuted the 2001 and 2003 Actions diligently. Indeed, on appeal, Barber 

acknowledges that he deliberately failed to comply with the June 10 Order, thereby causing the dismissal of 

the 2001 Action. 

 

*7 ¶ 25 Barber repeatedly asserts he could have complied with the June 10 Order only by waiving his 

right to recover damages in excess of the amount of Nelson's professional liability insurance policy. Without 

explanation or citation to authority, Barber asserts that such a waiver would have been the necessary 

consequence of moving to lift the automatic bankruptcy stay.FN6 Regardless, the June 10 Order did not 

require Barber to move to lift the automatic stay. As discussed more fully below, that order would have 

permitted Barber to save his claim from dismissal by taking any one of several steps, including moving to 

lift the stay, prosecuting an adversary proceeding in the bankruptcy court or otherwise “demonstrat[ing] a 

reasonable basis for continuance of the case on the inactive calendar.” 

 

FN6. In his brief in the Second Appeal, Barber cites a number of cases, none of which support 

his contention that moving to lift the stay necessarily would have required him to limit his 

claim against Nelson. See infra fn. 11. 

 

 

¶ 26 Nor did Barber act diligently to revive his claim after the Nelson bankruptcy terminated. Pursuant to 

11 U.S.C. § 108(c), when the statute of limitations on a claim expires while a bankruptcy automatic stay is 

in effect, limitations is extended for a 30-day period “after notice of the termination or expiration of the 

stay.” Barber acknowledges that he received notice of the dismissal of the Nelson bankruptcy in January 

2005. He could have saved his claim by refiling it, as permitted by 11 U.S.C. § 108(c), within 30 days of 

that date. Rather than do so, however, he waited six months to commence the 2005 Action. 

 

¶ 27 Because he deliberately disregarded the superior court order threatening dismissal of the 2001 

Action, then filed the 2003 Action in violation of the automatic stay and filed the 2005 Action six months too 

late to take advantage of the bankruptcy savings provision, Barber was in no position to contend that he 

diligently prosecuted those cases. 

 

¶ 28 The record abundantly supports the superior court's finding that Barber provided “no facts to 

support equitable tolling .” Under these circumstances, the court did not abuse its discretion in determining 

that “the equities regarding prosecution of the case do not lie with Plaintiffs.” 

 

c. The superior court did not incorrectly decide the equitable tolling issue on a motion to dismiss. 

¶ 29 Barber next argues the superior court erred by ruling upon the equitable tolling issue on a motion 

to dismiss. He argues that whether he diligently prosecuted the 2001 and 2003 Actions “should have been 

referred for discovery and should not have been resolved contrary to the Barbers on a motion to dismiss.” 

We do not agree. 
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¶ 30 “The affirmative defense of statute of limitations is properly raised in a motion to dismiss where it 

appears from the face of the complaint that the claim is barred.” McCloud, 217 Ariz. at 85, ¶ 8, 170 P.3d at 

694 (quoting Anson v. Am. Motors Corp., 155 Ariz. 420, 421, 747 P.2d 581, 582 (App.1987)). Whether 

equitable tolling applies is a question the superior court should decide, using its discretion, regardless of the 

presence of a factual dispute. McCloud, 217 Ariz. at 86, ¶ 9, 170 P.3d at 695 (citing Smith-Haynie v. Dist. 

Of Columbia, 155 F.3d 575, 579 (D.C.Cir.1998)). 

 

*8 ¶ 31 Although Barber argues on appeal that he was entitled to take discovery on the issue, in the 

superior court he did not seek discovery but only asked that he be permitted to file an amended complaint 

setting out facts to support his equitable tolling claim. He fails to explain what facts he might have 

discovered from Nelson that would have supported his claim, if he had sought discovery and it were 

granted. Nor does he offer on appeal any facts he might have pled in an amended complaint that would 

have sufficiently supported his claim. For these reasons, we discern no prejudice in the court's decision to 

resolve Barber's equitable tolling argument on a motion to dismiss.FN7 

 

FN7. We note that to his Motion for a New Trial, Barber attached an amended complaint 

“alleging equitable tolling.” The amended complaint simply re-iterated the same procedural 

history the superior court found was insufficient to establish equitable tolling in the first 

instance. 

 

 

3. Equitable estoppel. 

¶ 32 Barber next argues Nelson should be estopped from asserting a statute of limitations defense 

because he waited until after the bankruptcy had been dismissed to move for dismissal of the 2003 Action 

on the ground the complaint was void ab initio. He argues that had Nelson alerted him to the legal 

deficiency in his complaint by filing his motion earlier, Barber could have chosen to re-file within the savings 

period provided by 11 U.S.C. § 108(c). FN8 The superior court did not explicitly rule on this issue but 

because it granted Nelson's motion to dismiss, it necessarily rejected the argument. See Johnson v. Elson, 

192 Ariz. 486, 489, ¶ 11, 967 P.2d 1022, 1025 (App.1998) (“[W]e may infer additional findings of fact and 

conclusions of law sufficient to sustain the trial court's order as long as those findings are reasonably 

supported by the evidence, and not in conflict with any express findings.”). 

 

FN8. See supra ¶ 10. 

 

 

a. Standard of review. 

¶ 33 “We review a trial court's decision not to apply estoppel for an abuse of discretion.” Flying Diamond 

Airpark, LLC v. Meienberg, 215 Ariz. 44, 50, ¶ 27, 156 P.3d 1149, 1155 (App.2007). A court abuses its 

discretion when “it commits an error of law in reaching a discretionary conclusion, it reaches a conclusion 

without considering the evidence, it commits some other substantial error of law, or ‘the record fails to 

provide substantial evidence to support the trial court's finding.’ “ Id. (quoting Grant v. Ariz. Pub. Serv. Co., 

133 Ariz. 434, 456, 652 P.2d 507, 529 (1982)). As with equitable tolling, whether to apply equitable 

estoppel is for the court to decide, “regardless of the presence of a factual dispute.” McCloud, 217 Ariz. at 

86, ¶ 9, 170 P.3d at 695 (quoting Smith-Haynie, 155 F.3d at 579). Because equitable estoppel “by 

definition sound[s] in equity, the trial court is the fact-finder.” McCloud, 217 Ariz. at 86, ¶ 9, 170 P.3d at 

695. The party asserting equitable estoppel “has the burden of showing by clear and satisfactory proof that 

all the elements are present.” Knight v. Rice, 83 Ariz. 379, 381, 321 P.2d 1037, 1038 (1958). 

 

b. The superior court did not abuse its discretion in finding that Nelson was not equitably 

estopped from relying on a statute of limitations defense. 

*9 ¶ 34 The superior court may find a party equitably estopped from relying on a statute of limitations 

defense “[w]here the facts warrant.” Cheatham v. Sahuaro Collection Serv., Inc., 118 Ariz. 452, 455, 577 

P.2d 738, 741 (App.1978). The act or acts relied on to establish equitable estoppel “must be absolute and 

unequivocal.” Knight, 83 Ariz. at 381, 321 P.2d at 1038. 

 

¶ 35 The Arizona Supreme Court has stated: 

 

Four elements must be present to establish the defense for estoppel: (1) The party to be estopped must 

know the facts; (2) he must intend that his conduct shall be acted on or must so act that the party 

asserting the estoppel has a right to believe it is so intended; (3) the latter must be ignorant of the true 
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facts; and (4) he must rely on the former's conduct to his injury. 

 

Frei ghtways, Inc. v. Ariz. Corp. Comm'n, 129 Ariz. 245, 247, 630 P.2d 541, 543 (1981) (quoting Hampton 

v. Paramount Pictures Corp., 279 F.2d 100, 104 (9th Cir.1960)). 

 

¶ 36 Without deciding whether Barber did not know his complaint was void because it violated the 

automatic stay, it is plain that Nelson did not delay in filing a motion to dismiss the complaint on that 

ground. Although the 2003 Action was not dismissed until after Nelson filed a second motion to dismiss on 

March 2, 2005, Nelson argued the complaint was void in his first motion to dismiss, filed on November 24, 

2003, almost a year before the bankruptcy was dismissed. 

 

¶ 37 Barber contends Nelson failed to argue in his 2003 motion to dismiss that the complaint was void “ 

ab initio ” and that he “did not provide any argument or case authority suggesting the mere filing of a 

lawsuit while a bankruptcy was pending caused the lawsuit to be void.” We do not agree. Nelson's motion 

was titled “Motion to Dismiss for Violation of Automatic Stay; Statute of Limitations.” The first line of the 

motion stated, “Defendants Nelson ... hereby move this court to dismiss this action on the grounds that it is 

in violation of the automatic stay in place during defendant's bankruptcy proceeding, and thus is void 

pursuant to 11 U.S.C. § 362(a).” 

 

¶ 38 Further, Barber cannot seriously contend he relied on Nelson to his detriment in this matter. 

Reliance is reasonable if “a person sincerely desirous of obeying the law would have accepted the 

information as true, and would not have been put on notice to make further inquiries.” Freightways, 129 

Ariz. at 247, 630 P.2d at 543 (quoting United States v. Lansing, 424 F.2d 225, 227 (9th Cir.1970)). Nelson's 

2003 motion to dismiss asserted the 2003 Action was void. If Barber was “sincerely desirous of obeying the 

law,” he would have made further inquiries into whether that were the case. In fact, in responding to 

another motion by Nelson in the 2005 Action, Barber acknowledged that he filed the 2003 Action because 

his own counsel “concluded that he could file a new action....” Because Barber relied on his own lawyer's 

research and not Nelson's litigation filings to conclude the 2003 Action was not void, the superior court did 

not abuse its discretion in finding that Nelson was not equitably estopped from asserting a statute of 

limitations defense. 

 

4. Public policy considerations do not warrant reversal of the superior court's dismissal. 

*10 ¶ 39 Barber argues that the purpose of the statute of limitations has been met in that Nelson was 

put on timely notice of the claim against him. Barber contends that because public policy favors resolution 

of claims on the merits, we should reverse the superior court's dismissal of his complaint. 

 

¶ 40 Barber correctly asserts that resolution of claims on their merits is favored, while dismissal of an 

action based on limitations is disfavored. Montano v. Browning, 202 Ariz. 544, 546, ¶ 4, 48 P.3d 494, 496 

(App.2002). Nonetheless, “claims that are clearly brought outside the relevant limitations period are 

conclusively barred.” Id. Here, Barber's 2005 Action was brought more than three years after the expiration 

of the statute of limitations, and we will not reverse the superior court's dismissal under these 

circumstances. 

 

B. The Second Appeal. 

1. Standard of review. 

¶ 41 We review the superior court's decision to grant a Rule 60(c) motion for an abuse of discretion. 

Johnson, 192 Ariz. at 488, ¶ 9, 967 P.2d at 1024. As noted above, the court abuses its discretion if “it 

commits an error of law in reaching a discretionary conclusion, it reaches a conclusion without considering 

the evidence, it commits some other substantial error of law, or ‘the record fails to provide substantial 

evidence to support the trial court's finding.’ “ Flying Diamond, 215 Ariz. at 50, ¶ 27, 156 P.3d at 1155 

(quoting Grant, 133 Ariz. at 456, 652 P.2d at 529). 

 

2. Barber's motion to vacate pursuant to Rule 60(c)(4). 

¶ 42 Pursuant to Rule 60(c)(4), “[o]n motion and upon such terms as are just the court may relieve a 

party ... from a final judgment, order or proceeding [because] the judgment is void.” The superior court has 

no discretion but to vacate a void judgment even if there was unreasonable delay by the party seeking 

relief. Master Financial, Inc. v. Woodburn, 208 Ariz. 70, 74, ¶ 19, 90 P.3d 1236, 1240 (App.2004); Martin v. 

Martin, 182 Ariz. 11, 14, 893 P.2d 11, 14 (App.1994). 

 

¶ 43 Nelson argues the superior court erred in vacating the 2001 judgment pursuant to Rule 60(c)(4) 

because its ruling was based upon an incorrect legal conclusion. More specifically, he argues the dismissal of 

the 2001 Action did not violate the bankruptcy stay and the June 10 Order did not require Barber to obtain 

a lift-stay or limit his claims. 
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¶ 44 In granting Barber's motion to vacate and denying Nelson's motion for reconsideration the superior 

court stated: 

 

This Court's view is that the action taken by the trial court in requiring Plaintiffs to lift the Stay Order 

was void ab initio for the reason that the Order presumed that the case could or would be resolved within 

the policy limits available under Defendants' malpractice insurance coverage. 

 

Therefore, the Order dismissing the case was void ab initio pursuant to Schwartz v. US 954 F.2d 569 

(9th Cir.1991), and Dean v. TransWorld Airlines, Inc. 72 F.3d 754 (9th Cir.1995). 

 

*11 ¶ 45 The filing of a voluntary petition for bankruptcy, such as the one filed by Nelson in this case, 

operates as a stay of “the commencement or continuation, including the issuance or employment of 

process, of a judicial, administrative, or other action or proceeding against the debtor that was or could 

have been commenced before the commencement of the case under this title, or to recover a claim against 

the debtor that arose before the commencement of the case under this title.” 11 U.S.C. § 362(a)(1) (West 

2004). Violations of the automatic stay are void. Schwartz v. United States, 954 F.2d 569, 571 (9th 

Cir.1992); accord Great Sw. Fire Ins. Co. v. Triple “I” Ins. Servs., Inc., 151 Ariz. 283, 286, 727 P.2d 336, 

339 (1986). Therefore, if the superior court's dismissal of Barber's complaint violated the automatic stay, 

the dismissal was void and relief pursuant to Rule 60(c)(4) was properly granted. 

 

¶ 46 The dismissal of an action against a debtor in bankruptcy is an impermissible continuation of the 

litigation and violates the stay when “the decision to dismiss first requires the court to consider other issues 

presented by or related to the underlying case. In other words, thinking about the issues violates the stay.” 

Dean v. Trans World Airlines, Inc., 72 F.3d 754, 756 (9th Cir.1995).FN9 In Dean, the Ninth Circuit Court of 

Appeals held that a district court violated the automatic stay by granting summary judgment in favor of the 

debtor and dismissing the creditor's claim. Id. at 757. The court reasoned that, even though the debtor 

prevailed, the fact that the district court considered an issue related to the underlying claim in order to rule 

on the summary judgment motion meant the court violated the stay. Id. at 756. Because a court cannot 

know whether its consideration of an issue will help or harm the debtor until it reaches a decision, 

considering the issue at all poses the risk of harm to the debtor, which is precisely what the stay is intended 

to prevent. Id. 

 

FN9. Although we are not bound by decisions of federal circuit courts, “if the Ninth Circuit has 

announced a clear rule on an issue of substantive federal statutory law and if the rule appears 

just, we will look first to the Ninth Circuit rule in interpreting substantive federal statutory law.” 

Weatherford ex rel. Michael L. v. State, 206 Ariz. 529, 533, ¶ 9, 81 P.3d 320, 324 (2003). 

 

 

¶ 47 In contrast, in O'Donnell v. Vencor, Inc., 466 F.3d 1104 (9th Cir.2006), the district court did not 

violate the stay by dismissing a claim against the debtor for failure to prosecute. Id . at 1108. There, as in 

this case, the court placed the plaintiff's case on the Inactive Calendar and gave her 180 days “to move to 

lift the stay, seek to reduce the claims against Defendant to judgment in the bankruptcy court, or otherwise 

demonstrate a reasonable basis to continue the case” on the Inactive Calendar. Id. The plaintiff filed an 

untimely motion seeking continuance and requested an informal status conference; when she failed to 

appear at the status conference, the court dismissed her complaint with prejudice for failure to prosecute. 

Id. at 1110. The Court of Appeals held the dismissal did not violate the stay because it did not require the 

court to consider issues related to the underlying case. Id. 

 

*12 ¶ 48 Barber's 2001 Action was dismissed after he failed to comply with the June 10 Order, which 

stated: 

 

IT IS ORDERED placing this case/claim(s) on the Inactive Calendar until December 6, 2002 (180 days) 

as to Defendant Donald Nelson, D.C. (debtor). 

 

This case/claim(s) will be dismissed on December 6, 2002 unless prior to the scheduled dismissal date 

plaintiff demonstrates he/she/they/it have moved to lift the stay but the request has not been ruled upon 

or has been denied; or he/she/they/it have sought to reduce the claim(s) against the debtor to judgment 

in the Bankruptcy Court in an adversary proceeding and the adversary proceeding has not yet been 

resolved despite diligence in seeking such a resolution; or he/she/they/it have obtained severance of the 

claim(s) against the debtor from the claim(s) against the other parties to the action, if any; or 

he/she/they/it have demonstrated a reasonable basis for continuance of the case on the inactive calendar. 
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Like the order at issue in O'Donnell, the June 10 Order did not violate the automatic stay because it did not 

require the court to consider issues of substance in the underlying case. 

 

¶ 49 In granting Barber's motion to vacate pursuant to Rule 60(c)(4), the superior court found that the 

dismissal was void because “the action taken by the trial court in requiring Plaintiffs to lift the Stay Order 

was void ab initio for the reason that the Order presumed that the case could or would be resolved within 

the policy limits available under Defendants' malpractice insurance coverage.” 

 

¶ 50 By its plain language, however, the superior court's order did not require Barber to seek, let alone 

obtain, a lift-stay. Rather, it placed the case on the Inactive Calendar for 180 days and informed Barber that 

it would be dismissed at the end of that period unless certain action had been taken. The 2001 Action was 

not dismissed because Barber failed to obtain a lift-stay, but because he failed to take any of the actions 

specified in the June 10 Order. Rather than seek a lift-stay, Barber could have moved the court for 

continuation on the inactive calendar, but did not do so.FN10 The superior court therefore abused its 

discretion in concluding that the June 10 Order required Barber to “lift the Stay Order” because that 

conclusion is unsupported by the record. See Flying Diamond, 215 Ariz. at 50, ¶ 27, 156 P.3d at 1155. 

 

FN10. Barber's failure to do so is puzzling in light of his assertion on appeal that rather than 

seek a lift-stay, he preferred to “take the risk that Nelson would not be discharged (he was 

not) for a debt he did not list (such as the Barbers' claim)” and that the action should “simply 

[have] been stayed pending resolution of the bankruptcy action.” 

 

 

¶ 51 Similarly, the court abused its discretion to the extent it interpreted the June 10 Order to require 

Barber to seek to resolve his claim against Nelson for an amount within the limits of his insurance policy. 

There is no evidence in the record to support Barber's assertion that, in dismissing the 2001 Action, the 

superior court contemplated damages and thus considered an issue related to the underlying case. We are 

told that Nelson offered to stipulate to a lift-stay order if the Barbers would agree to limit their claims to the 

limits of Nelson's insurance. But the fact that Nelson offered to agree to a lift-stay under those 

circumstances does not support the superior court's finding that the June 10 Order effectively limited 

Barber's damages. Because the record supports neither of the court's findings supporting its determination 

that the order dismissing the 2001 Action was void, we hold the court abused its discretion in granting relief 

from that order pursuant to Rule 60(c)(4). See O'Donnell, 466 F.3d at 1110.FN11 

 

FN11. Although Barber cites numerous cases in which claimants voluntarily agreed to limit 

their recovery in order to obtain a lift-stay, he cites only one, In re Carraway Methodist Health 

Systems, 355 B.R. 853 (Bankr.N.D.Ala.2006), in which the bankruptcy court refused a request 

for relief from the stay because, in part, the plaintiff had not agreed to recover only from the 

debtor's insurance proceeds. Nelson cites two cases in which the bankruptcy court lifted the 

stay even though the plaintiffs had not agreed to limit their recovery. See In re N.Y. Med. 

Group, P. C., 265 B.R. 408 (Bankr.S.D.N.Y.2001); In re Fowler, 259 B.R. 856, 861 

(Bankr.E.D.Tex.2001) (because “fairness requires that the stay be lifted to allow the claim to 

be liquidated in state court,” the bankruptcy court granted relief from the stay to plaintiffs in a 

wrongful death suit after determining that they did not intend to limit their recovery to 

insurance proceeds). 

 

 

3. Barber's motion to vacate pursuant to Rule 60(c)(6). 

*13 ¶ 52 Nelson argues the superior court abused its discretion in granting Barber's motion to vacate 

the dismissal of the 2001 Action pursuant to Rule 60(c)(6). 

 

¶ 53 In granting Barber's motion to vacate, the superior court stated: 

 

The Court ... finds and concludes that the circumstances/history of this case are extraordinary, and to 

deny the Plaintiff his day in court would be a grave injustice, under the unique circumstances of this case. 

 

Clearly, Ariz.R.Civ.P. 6(c)(6) [sic] exists to provide relief only under extraordinary circumstances. 

Therefore, 

 

IT IS ORDERED setting aside or vacating the order of dismissal entered by the Court on January 22, 
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2003. 

 

¶ 54 Rule 60(c) provides that “[o]n motion and upon such terms as are just,” the court may relieve a 

party from a final judgment for the following reasons: 

 

(1) mistake, inadvertence, surprise or excusable neglect; (2) newly discovered evidence ...; (3) fraud ...; 

(4) the judgment is void; (5) the judgment has been satisfied ...; or (6) any other reason justifying relief 

from the operation of the judgment. 

 

¶ 55 In order to obtain relief pursuant to Rule 60(c)(6), “a party is required to show ‘extraordinary 

circumstances of hardship or injustice,’ other than or in addition to those circumstances set out in clauses 

(1) through (5) of the rule.” Goglia v. Bodnar, 156 Ariz. 12, 16-17, 749 P.2d 921, 925-26 (App.1987) 

(citation omitted). Thus, a party seeking relief pursuant to Rule 60(c)(6) must show that the reason for 

vacating the judgment is not one of the reasons set forth in clauses one through five and that the “other 

reason” is one that justifies relief. Panzino v. City of Phoenix, 196 Ariz. 442, 445, ¶ 6, 999 P.2d 198, 201 

(2000); see, e.g., Birt v. Birt, 208 Ariz. 546, 555, ¶ 30, 96 P.3d 544, 553 (App.2004) (extraordinary 

circumstances existed to vacate dissolution decree's distribution of debts when former husband's obligation 

to pay debts was discharged in bankruptcy); Davis v. Davis, 143 Ariz. 54, 58, 691 P.2d 1082, 1086 (1984) 

(extraordinary circumstances justifying relief were present when appeal deadline was missed after counsel 

did not receive notice of entry of judgment and, despite diligent inquiries by counsel, court staff was unable 

to say whether judgment had been entered). 

 

¶ 56 When a party seeks Rule 60(c)(6) relief from a dismissal for failure to prosecute, that party must 

demonstrate active, vigorous prosecution of the case, and “diligence is the hallmark.” Mission Ins. Co. v. 

Cash, Sullivan & Cross, 170 Ariz. 105, 108, 822 P.2d 1, 4 (App.1991) (quoting Gorman v. City of Phoenix, 

152 Ariz. 179, 183, 731 P.2d 74, 78 (1987)). Nelson argues the superior court abused its discretion in 

granting Barber's request for Rule 60(c)(6) relief because the record contains no evidence that Barber 

prosecuted his case diligently, nor does it support the court's finding of “extraordinary circumstances” 

justifying relief. 

 

*14 ¶ 57 In determining whether a party diligently prosecuted its case, “the level of activity in the early 

stages of a lawsuit is a less important consideration than activity toward the end.” Mission Ins. Co., 170 

Ariz. at 108, 822 P.2d at 4 (no abuse of discretion in superior court's denial of Rule 60(c)(6) relief where 

case was “only active in its infancy” and activity “came to a halt soon after [the court] issued the 

injunction”); compare Gorman, 152 Ariz. at 184, 731 P.2d at 79 (requirements of Rule 60(c)(6) met where 

parties were vigorously pursuing the case, even after its dismissal). 

 

¶ 58 As we have already concluded, the record contains no evidence that Barber diligently prosecuted 

the 2001 Action. The story of Barber's failure to act diligently began when he deliberately disregarded the 

June 10 Order.FN12 As Barber concedes, by doing so he took a calculated risk that he would be able to 

pursue his claim after Nelson emerged from bankruptcy. On appeal, Barber tries to justify his disregard of 

the June 10 Order by asserting he could comply with that order only by agreeing to limit his recovery to the 

amount of Nelson's insurance coverage. As explained above, that rationale is simply incorrect. Barber offers 

no authority for the proposition that as a matter of law, a claimant seeking to lift an automatic stay must 

agree to recover only from a debtor's insurance policy. Moreover, the June 10 Order did not require him to 

move to lift the stay; he could have complied with the order simply by offering some explanation for why 

the action should continue on the Inactive Calendar pending termination of the bankruptcy. 

 

FN12. Barber argues he did not receive the June 10 Order, but acknowledges that after the 

superior court stayed the action and placed it on the Inactive Calendar, the court advised the 

parties to expect a further minute entry. Barber fails to explain why his attorney did not check 

the court's docket when he did not receive the minute entry. In any event, regardless of 

whether Barber received the June 10 Order, he took no action to pursue his case prior to its 

dismissal and therefore did not diligently prosecute his case. 

 

 

¶ 59 Further, if, as he argued later, Barber thought the judgment dismissing the 2001 Action was void, 

he could have immediately appealed the judgment, but he did not. Instead, he commenced the 2003 Action 

notwithstanding the automatic stay, in clear violation of federal bankruptcy law. He did not diligently 

monitor the bankruptcy and in addition failed to take advantage of the 30-day extension of limitations 

afforded to a claimant upon notice of the termination of the bankruptcy. When the superior court rejected 

his attempt in the 2003 Action to move to vacate the dismissal of the 2001 Action and advised him to file 

Page 11 of 13Westlaw Result

7/20/2011http://weblinks.westlaw.com/result/default.aspx?cite=2009+wl+449250&fn=%5Ftop&rlt=...



that motion in the 2001 Action, he disregarded that advice. Instead, he filed the untimely 2005 Action 

and decided to seek to vacate the dismissal of the 2001 Action only after the 2005 Action had been 

dismissed against him. 

 

¶ 60 Barber argues that he acted diligently because he filed lawsuit after lawsuit against Nelson in 

repeated, albeit to date fruitless, efforts to have his claim heard. But the issue for purposes of Rule 60(c)(6) 

is not whether he filed other lawsuits after entry of the judgment sought to be vacated. It is whether he 

pursued the action diligently prior to its dismissal, and the only conclusion borne out by the record is that he 

did not. 

 

¶ 61 Nor does the record support the court's finding of extraordinary circumstances of hardship or 

injustice justifying relief. Barber argues only that if the judgment is not vacated, he will have lost his 

opportunity to pursue his claim against Nelson. That circumstance is hardly extraordinary; it is present any 

time a Rule 60(c) motion is brought after limitations have run. Although Barber's failure to comply with the 

2001 Order and his subsequent failure to timely re-file his claim preclude him from recovering from Nelson, 

that too is not a hardship justifying relief. See Jepson, 164 Ariz. at 270, 276, 792 P.2d at 733, 739 (“the 

running of the statute of limitations ... alone does not constitute grounds for relief under Rule 60(c)(6),” but 

extraordinary circumstances justified relief when action was “dismissed in the midst of active litigation”); 

Gorman, 152 Ariz. at 182, 731 P.2d at 77 (although “the passing of the statutory limitations period may ... 

be considered as one of many factors in a determination of ‘extraordinary circumstances,’ “ it is not enough, 

on its own, to justify relief under Rule 60(c)(6)) (quoting Bickerstaff v. Denny's Rest., Inc., 141 Ariz. 629, 

633, 688 P.2d 637, 641 (1984)). The 2001 Action was dismissed because Barber chose not to diligently 

prosecute his claim, and the cases teach that under those circumstances, the running of limitations alone is 

not enough to establish extraordinary circumstances justifying relief. Nor will injustice result if the dismissal 

of the 2001 Action stands. Because Barber deliberately failed to take any action to maintain the 2001 Action 

after issuance of the June 10 Order, it is hardly unjust that he should have to bear the consequences of that 

decision. Cf. Marks v. LaBerge, 146 Ariz. 12, 16, 703 P.2d 559, 563 (App.1985) (extraordinary 

circumstances not present and Rule 60(c)(6) relief denied when party “simply chose not to respond to 

summons and complaint”). FN13 

 

FN13. Barber correctly does not argue that inexcusable errors by his counsel justify relief 

pursuant to Rule 60(c)(6). See Panzino, 196 Ariz. at 445, 999 P.2d at 201. 

 

 

CONCLUSION 

 

*15 ¶ 62 For the reasons stated above, we affirm the dismissal of the 2005 Action and reverse the order 

vacating the dismissal of the 2001 Action. FN14 

 

FN14. On appeal, Nelson moved to strike portions of Barber's briefs, arguing they 

misrepresented the record. We do not reach Nelson's arguments because they are moot in 

view of our resolution of the issues presented in the appeal. 

 

 

CONCURRING: LAWRENCE F. WINTHROP, Judge, and PATRICIA K. NORRIS, Judge. 
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